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the bank president's promise that the check would be met. 29 How- 
ever, if the certification carried no date and the transfer was made by 
the holder on or after the due date, there would be no actual notice 
and it would follow the bank would be liable. 

But certification at the instance of the maker presents a different 
problem. It has been held that on such certification the bank must 
appropriate sufficient funds of the depositor at once to meet the 
check. 80 And in such a case the presumption is that there were funds 
and a subsequent taker can enforce the check against the drawee 
bank. 31 This presumption of regularity should allow a taker before 
date to stand on the same footing as if he had taken after the due 
date without notice. But if the transfer is made by the payee 
before date it is impossible for the indorsee to tell who had it certified. 
Very probably an indorsee in such case will be held to take at his peril. 

Practically, post-dated checks are in wider use and better repute 
than is usually accredited them. They possess all the advantages of 
payment by check coupled with a time element. It would seem very 
unwise for a maker to have his post-dated check certified, however, 
as he loses control of his deposit and interest and, if the bank were 
to fail, probably would not be discharged of the debt. But from the 
maker's standpoint an ordinary post-dated check is better than pay- 
ment by time bill because it cannot be dishonored and protested with 
an immediate demand of payment. It should also, as has been shown 
above, amount to a suspension of the creditor's claim on the original 
debt. From the taker's standpoint, there is an advantage in that pre- 
sentment need not be made on the exact day in order to charge the 
drawer or indorsers. Hence it is submitted that post-dated checks 
should find fuller recognition and come to fill their particular place 
of usefulness among the different types of commercial paper. 



REVERSED JUDGMENT AS EVIDENCE IN MALICIOUS PROSECUTION 

In a suit for malicious prosecution the plaintiff must prove both the 
termination of the original action brought by the present defendant 
and a want of probable cause to justify the institution of that action. 
If the original prosecution resulted in a conviction the plaintiff suing 
for malicious prosecution would find himself offering in evidence a 
fact from which an inference might be drawn that there was probable 
cause, thus fortifying the case of the defendant. The probative force 

"Swenson Bros. Co. v. Commercial State Bank (1915) 98 Nebr. 702, 154 
N. W. 233. 

"Smith v. Fields (1911) 19 Ha. 558, 114 Pac 668. This court held that 
the bank became liable immediately on certifying the check and that payment 
could be demanded at any time on presentment 

"Merchants & Planters Bank v. First National Bank (1914) 116 Ark 1 170 
S. W. 852. 
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of evidence of a conviction which was subsequently reversed is still 
the subject of a rather complicated discussion. Recently, in Kennedy 
v. Burbridge, 1 the Utah Supreme Court, although abusing the terms 
employed, followed the weight of authority and held that the plaintiff, 
by alleging and proving that there had been a conviction followed by 
a reversal, had presented evidence, the effect of which was to support 
the defendant's contention that there was probable cause, which would 
be overcome only by proof that the judgment was obtained by fraud, 
perjury, or subornation. 

Early courts were anxious to protect prosecutors and gave great 
weight to the decision and circumstances of the original prosecution, 
whatever its termination. In 1748, in Reynolds v. Kennedy,* it was 
held that a condemnation of articles by sub-commissioners of revenue 
was conclusive of probable cause in any subsequent suit for maliciously 
bringing the proceedings, though later the articles were ordered 
returned by the commissioners. A while later the courts gave equal 
weight to the mere fact that a jury had paused before rendering an 
acquittal, although the defendant had not been put "on his defence."* 
But a reaction followed, and some courts were soon found holding 
that even a conviction by a jury, if subsequently reversed, was only 
"strong presumptive" evidence of probable cause. 4 Considerable con- 
fusion resulted, since courts failed to classify carefully either the 
amount of weight to be given the judgments, or the differences in the 
kinds of judgments they were noticing. 

As to the weight of the judgments — one court held that a mere 
record of the earlier conviction, even though reversed, was final, and 
was even prepared to reject evidence that a judgment was obtained by 
fraud. 6 On the other hand it was held that a reversal created a 
status quo ante and that consequently evidence of the conviction had 
no probative value. 6 But the majority of the courts contented them- 
selves with declaring that the reversed judgment had the weight of 
"conclusive," or else of "prima facie," evidence, without defining 
those terms. 7 It is clear, however, that the courts use the terms in 

1 (1919, Utah) 183 Pac 325. 

* (1748, K. B.) 1 Wils. 232. 

'Smith v. MacDonald (1799. N. P.) 3 Esp. 7; followed in Grant v. Duel 
(1842) 43 La. 17; see also 2 Starkie, Evidence (1st ed. 1826) 916. 

* Goodrich v. Warner (1852) 21 Conn. 431, 443. 

* Griffis v. Sellars (1837) 19 N. C. 492, 31 Am. Dec. 422, note. 
' Richter v. Koster (1874) 45 Ind. 440. 

'The result has been amusing. The Minnesota court, in Skeffington v. Eyl- 
ward (1006) 97 Minn. 244, 105 N. W. 638, divided the cases into three classes, 
and, using the word "conclusive" to mean "conclusive if not overcome by 
fraud," found that its classes one and two were the same. Then the Utah 
court, in Kennedy v. Burbridge, supra, after citing the Minnesota court at 
length, and adopting its classification, used "prima facie" in a sense that 
included its predecessor's use of conclusive, and decided that classes two and 
three were the same. The result was a mathematical demonstration that the 
words "conclusive" and "prima facie" were synonymous. 



COMMENTS 3*7 

two clearly different senses: evidence of a judgment is "conclusive" 
if it is final unless judgment be shown to have been obtained by fraud ; 
it is "prima facie" evidence if other evidence beside that of fraud 
in obtaining the verdict is admissible. The rather extraordinary hold- 
ings mentioned above can be disregarded, and it is safe to use the 
terms "conclusive" and "prima facie," as defined above, in classify- 
ing judgments and the weight they deserve. 

Findings which do not result in a formal conviction by a jury or a 
justice of the peace are nowhere held to have more than prima facie 
force. 8 Among the decisions that do have such force, however, are 
a finding by a justice of probable cause in issuing a warrant,' binding 
over to trial, 10 commitment, 11 indictment by a grand jury, 1 * and a 
commitment to an insane asylum. 18 It is evident that the holdings 
that the mere fact that a jury paused before rendering an acquittal 
is conclusive are anomalous, as a disagreement after twenty-seven 
hours of deliberation is not now given such weight. 14 But if there be 
a conviction, and no subsequent reversal, the judgment is conclusive, 
whether it resulted from a trial by jury, 15 a justice of the peace, 16 or 
a police court. 17 The conviction must, however, have been of the 
offense for which the plaintiff was prosecuted by the defendant, and 
not for a lesser one. 18 

What is the effect of a reversal ? In answering this question, it is 
necessary to regard the nature of both the "reversal" and the original 
conviction. Merely the granting of a new trial will not terminate a 

"Bacon v. Towne (1849, Mass.) 4 Cush. 217; Spalding v. Lowe (1885) 56 
Mich. 366, 23 N. W. 46; Ash v. Marlowe (1851) 20 Ohio, 119; Raleigh v. 
Cook (1883) 60 Tex. 438, and cases infra. 

'Ross v. Hixon (1891) 46 Kan. 550, 26 Pac. 955. If there is a waiver of the 
preliminary examination the effect is the same as if there had been a finding. 
Hess v. Oregon Baking Co. (1897) 31 Ore. 503, 49 Pac 803. 

"Bacon v. Towne, supra; Bechel v. Pacific Express Co. (1902) 65 Neb. 826, 
91 N. W. 853. 

n Ewing v. Sanford (1851) 19 Ala. 605; Bauer v. Clay (1871) 8 Kan. 580; 
Ganea v. Southern Pac. R. R. (1875) 51 Calif. 140; Diemer v. Herber (1888) 
75 Calif. 287, 17 Pac. 205. 

a Casey v. Dorr et al. (1910) 94 Ark. 433, 127 S. W. 708; Ricord v. Central 
Pac. R. R. (1880) is Nev. 167; contra, Peck v. Choutean (1886) 91 Mo. 138, 
3 S. W. 577- 

"Kellog v. Cochrane (1892) 87 Calif. 192, 25 Pac. 677. 

"Barker v. Scott (1804) 92 Iowa, 52, 60 N. W. 497. 

15 As the plaintiff must aver the termination of the original action in his favor, 
evidence of a final conviction is conclusive as to two facts which he must prove. 

" Witham v. Gowen (1837) 14 Me. 362; Payson v. Caswell (1842) 22 Me. 212. 

"Morrow v. Wheeler Mfg. Co. (1896) 165 Mass. 349, 43 N. E. 105. 

"Labor v. Crane (1883) 49 Mich. 561, 14 N. W. 495. It is clear that if the 
defendant prosecuted the plaintiff for assault with intent to kill and he was 
convicted of assault and battery, that conviction would not warrant an infer- 
ence as to the causes justifying the bringing of the prosecution for assault with 
intent to kill. 
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prosecution (and the plaintiff must prove termination), but the prose- 
cution may be ended before the appellate court, either by a judgment 
for the defendant and his consequent discharge, or by order for a 
new trial followed by the entry of a nolle prosequi. 1 * The courts 
have not distinguished between these "reversals" except in the rare 
cases which hold that peculiar significance should be given to a rever- 
sal of judgment on the finding of fact. 20 But different weight has 
been given the "reversed" judgments of trials by juries and by 
justices of the peace. The former are practically always held conclu- 
sive; 11 but only a respectable majority of the cases give such weight 
to the conviction by a justice if reversed. 22 The classification above 
disposes of most possible conclusions of a prosecution, except an 
acquittal on retrial. There is authority for the holding that the orig- 
inal conviction then has the weight of prima facie evidence only," but 
it is difficult to see why such an acquittal in a second trial should more 
effectively overcome the inference to be drawn from the prior convic- 
tion than would an acquittal by an appellate court on the findings of 
fact, a reversal followed by a discharge, or the granting of a new trial 
followed by the entry of a nolle prosequi. 

Barring inevitable minor inconsistencies, the actual ruling of courts 
on the question of probable cause has been more uniform than a hasty 
reading of their opinions would indicate. By giving to proof of a 

" One case, it is true, holds that "nothing short of an acquittal will answer 
where the prosecution has progressed to a trial by a petit jury." Kirkpatrick v. 
Kirkpatrick (1861) 39 Pa. 288. But the court's difficulty related to the question 
of the necessity of an averment that the prosecution ended in favor of the 
plaintiff. Evidently only an acquittal has that weight— a new variation of the 
idea of Scotch verdict. 

"Nehr v. Nobbs (1896) 47 Neb. 870, 66 N. W. 866. 

** Griffis v. Sellars, supra (conclusive even if fraudulently obtained) ; Parker 
v. Farley (1852) 64 Mass. (10 Cush.) 279; Carpenter v. Sibley (1908) 153 
Calif. 215, 94 Pac 879. In Goodrich v. Warner, supra, when there had been a 
previous conviction by a jury, it was not held conclusive. In Knight v. Interna- 
tional C. G. N. Ry. (1894, C. C. A. 5th) 61 Fed. 87, it was held that the evidence 
had at least the weight of a prima facie case, there being no need to find more 
to establish grounds for a reversal. 

"Conclusive: Whitney v. Peckhatn (1818) 15 Mass. 243; Herrman v. Brook- 
erhof (1839, Pa.) 8 Watts, 240; Cloon v. Gerry (1859, Mass.) 13 Gray, 201; 
Phillips v. Kalamazoo (1884) S3 Mich. 33, 18 N. W. 547; Adams v. Bicknell 
(1890) 126 Ind. 210, 25 N. E. 804; Saunders v. Baldwin (1911) 112 Va. 431, 71 
S. E. 620. Burt v. Place (1830, N. Y.) 4 Wend. 591 recognizes the doctrine, but 
holds that evidence that the defendant knew that there was no cause, like evi- 
dence of fraud, will overcome the effect of the conviction. 

Prima facie: Nicholson v. Sternberg (1901, N. Y. Sup. Ct.) 70 N. Y. Supp.212; 
Skeffington v. Eylward, supra. In Womack v. Circle (1877, Va.) 29 Gratt. 192, 
there was an even division of the court, two of the judges considering evidence 
of the conviction conclusive, and two arguing that it had only the weight of 
prima facie evidence. 

"MacDonald v. Schroeder (1906) 214 Pa. 411, 63 At). 1024. See also Palmer 
v. Avery (1864, N. Y. Sup. Ct) 41 Barb. 290, 296. 
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valid conviction the weight of conclusive evidence, they afford prac- 
tical protection to prosecutors and curtail a large amount of what 
would probably be futile litigation, and logically it is perfectly sound 
to give great weight to the inference to be drawn from evidence of a 
conviction, even if it is later reversed. But one criticism is certainly 
warranted — that legal terms have been carelessly used and abused. 
And it is due to this abuse that some of the decisions cannot be fully 
understood, for example, those of the minority which are authority 
for the proposition that if the plaintiff, in showing termination of the 
original prosecution, proves a conviction by a justice of the peace, an 
acquittal, and a discharge, he is making out a "prima facie" case of 
probable cause for the defendant. By a "prima facie case," most 
courts mean sufficient evidence to justify a verdict for the party intro- 
ducing it, without the introduction of other evidence. But here the 
burden of proof of want of probable cause and, with it, the burden of 
proceeding with the evidence is on the plaintiff anyhow. Conse- 
quently, in the absence of any evidence at all, the defendant is entitled 
to a verdict. To conclude that the introduction of evidence of the 
previous conviction makes out a "prima facie" case, means that the 
defendant has, in the absence of contrary evidence, a second claim to 
a verdict, and the first is adequate. What is meant by courts ? Simply 
that, in proving the conviction and subsequent reversal, in order to 
satisfy the requirement that proof be given of one of the essential 
facts : unsuccessful termination of the original prosecution, the plain- 
tiff has given strong evidence of the existence of probable cause. This 
evidence he must proceed to overcome in order to make out even a 
prima facie case — and it with any other evidence in order to sustain 
the burden -of proof — as to that second necessary fact — want of prob- 
able cause. How strong the evidence is — whether almost conclusive, 
or almost negligible — no court has attempted to decide. The resort to 
the term "prima facie," which has covered a multitude of meanings, 
is responsible for this. 



RULES OF CONFLICT AND OF CONSTRUCTION IN APPLYING FOREIGN 

STATUTES 

When a foreign statute is offered as governing a particular matter 
in suit, the court of the forum may be required to perform two funda- 
mentally different functions: first, the resolution of conflicts between 
rival systems of law thus offered; second, the investigation of the 
intrinsic meaning of the particular statute. In the former problem the 
court uniformly applies the local rules of conflict; 1 in the latter it 
ordinarily adopts the construction of the highest court of the enacting 

1 Pickering v. Fisk (1834) 6 Vt. 102; Marshall v. Sherman (1895) J 48 N. Y. 
9, 24, 42 N. E. 419; Story, Conflict of Laws (8th ed. 1883) sec. 36. 



